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MUTUAL CONFIDENTIALITY (NON-DISCLOSURE) AGREEMENT
THIS AGREEMENT is dated the ______ day of _____________, YYYY.

BETWEEN:

THE CITY OF CALGARY

a municipal corporation established pursuant to the laws of the Province of Alberta

- and -
[ NAME OF CORPORATION ]

a corporation established pursuant to the laws of  [ JURISDICTION OF INCORPORATION ]

WHEREAS:
(a)
the parties wish to exchange information concerning __________ (the “Project”); OR the parties have exchanged information concerning __________ (the “Project”); OR the parties have exchanged and wish to continue to exchange information concerning ________ (the “Project”) and 
(b)
the parties wish to preserve the confidential nature, and all rights of the owner, of any confidential or proprietary information.

THEREFORE in consideration of the disclosure of information which would otherwise not be disclosed, together with the mutual promises and covenants contained herein as well as other good and valuable consideration, the sufficiency of which is hereby acknowledged, the parties agree as follows:

1.
Confidential Information
(a)
“Confidential Information” means information of a proprietary, confidential or sensitive nature to the disclosing party disclosed in the course of discussions related to the Project and includes, but is not limited to, items which are explicitly designated as confidential.  Confidential Information may be in any form, printed or oral.
(b)
Notwithstanding section 1(a), the term Confidential Information does not include, and no party will be under any obligation to maintain in confidence, any information disclosed to it by the other party under this agreement, to the extent that such information:

(i) is in the public domain at the time of disclosure;

(ii) following disclosure, becomes generally known or available through no action or omission on the part of the receiving party; or
(iii) is independently developed by the receiving party without violating any of its obligations under this agreement.
2.
Duty to Maintain Confidentiality
(a) The party receiving Confidential Information will take all reasonable measures available to it, and in any event not less than those used to protect its own secrets, to keep the Confidential Information in the strictest confidence. 

(b) In the event that as a result of disclosure to the receiving party, the Confidential Information should be acquired or obtained by a person not a party to this agreement and not within the contemplation of section 3(a), there will be no liability on the part of the receiving party so long as it can verify that its conduct was reasonable and in compliance with the terms of this agreement.

3.
Permitted Use of Confidential Information
(c) Confidential Information may be used by a receiving party solely for internal purposes in considering and working on the Project.  Confidential Information will be kept confidential and not disclosed by the receiving party to any other person, except that it may be disclosed to: 
(i) the directors, officers, employees, agents, and professional advisers of the receiving party, or its affiliates, who require access to such information in connection with considering and working on the Project; or 
(ii) third parties as authorized in writing by the disclosing party.
(d) If the receiving party discloses Confidential Information to any person under section 3(a)(i) above, the receiving party will be responsible for that person’s use of the Confidential Information and will take all reasonable measures to ensure that person is aware of the confidential nature of the Confidential Information and does not further disclose the Confidential Information. 

(e) Notwithstanding section 3(a) above, a disclosure of Confidential Information by the receiving party in accordance with or in response to an order of a court of competent jurisdiction, a governmental body or as required by law will not be considered a breach of this agreement or a waiver of the parties obligations regarding confidentiality, provided that the receiving party uses best efforts to provide prompt advance notice of said judicial or other governmental action to the disclosing party to enable the disclosing party the opportunity (consistent with the legal obligation of the receiving party) to exhaust all reasonable legal remedies to maintain the Confidential Information in confidence. The parties acknowledge that if the disclosing party labels Confidential Information as such prior to disclosure to the receiving party, this may assist the disclosing party in exercising reasonable legal remedies. 
4.
Term
(a) This agreement is effective as of the date indicated above. 
(b) This agreement embodies all the understandings between the parties regarding the Confidential Information, and merges and supersedes all prior discussions and writings between the parties.  The obligations provided herein shall continue until the earlier of: 

(i) the expiration of ____________ years from the date of this agreement; or
(ii) the execution of an agreement in writing between the parties in respect of the Confidential Information which is intended to supersede this agreement.
5.
Understanding Regarding Damages When Seeking Relief

(a) The parties acknowledge and agree that:
(i) Confidential Information has competitive and technical value, and is of a sensitive and confidential nature such that monetary damages alone may be inadequate to protect a disclosing party’s interests against any actual or threatened breach of this agreement; and

(ii) violation of any of the provisions of this agreement will result in immediate and irreparable damage to the disclosing party,

and so the parties intend that should either party seek the remedies of specific performance and injunctive or other equitable relief in respect of any actual or threatened breach of this agreement, that party will not be required to submit proof of actual damages.

6.
Privilege
(a) To the extent that any Confidential Information may include material or information that is subject to the solicitor-client privilege, work product doctrine or any other applicable privilege concerning pending or threatened legal proceedings or governmental investigations, the parties understand and agree that they have a commonality of interest with respect to such matters and it is their desire, intention and mutual understanding that the sharing of such material is not intended to, and shall not, waive or diminish in any way the confidentiality of such material or its continued protection under the solicitor-client privilege, work product doctrine or other applicable privilege.  Any Confidential Information provided by either party to the other that is entitled to protection under the solicitor-client privilege, work product doctrine or other applicable privilege shall remain entitled to such protection under these privileges, under this agreement and under the joint defence doctrine.  Nothing in this agreement obligates either party to reveal material or information subject to the solicitor-client privilege, work product doctrine or any other applicable privilege.

7.
Representations and Liability
(a)
The parties make no representations or warranties in respect of any of the Confidential Information, its adequacy or suitability for any purpose, and, except as expressly agreed in writing, will not be liable for any loss or damage arising from the use of any Confidential Information howsoever caused.

8.
Return of Information
(a) All rights to the Confidential Information disclosed by a party pursuant to this agreement are reserved to the disclosing party; 

(b) Upon notice from the disclosing party, the receiving party will return all copies of the Confidential Information under its power or control to the disclosing party and delete the Confidential Information from all retrieval systems and databases or destroy same as directed by the disclosing party within thirty (30) days after receipt of notice from the disclosing party requiring same.  The obligation to delete or destroy extends to any document prepared by the receiving party which substantially embodies or contains extracts from the Confidential Information. The receiving party will provide proof that is reasonably satisfactory to the disclosing party of the method and manner of the destruction of the Confidential Information; and
(c) The obligation referred to in section 8(a)(ii) to delete or destroy Confidential Information does not apply to Confidential Information which is stored on electronic backup media in the ordinary course of the receiving party’s business. If a receiving party chooses not to delete Confidential Information stored on electronic backup media, the duty to maintain the confidentiality of the Confidential Information referred to in article 2 of this agreement will continue to apply. 
9.
Further Provisions
(a) If any provision of this agreement is held invalid, unenforceable or illegal for any reason, this agreement will remain otherwise in full force apart from such provision that will be deemed deleted.

(b) This agreement will be governed by and interpreted and construed in accordance with the laws in the Province of Alberta and the Parties attorn to the exclusive jurisdiction of the Alberta courts. 

(c) This agreement may be executed in counterparts, in original form or by electronic communication, each of which will be considered an original but all of which together shall constitute one and the same instrument.
IN WITNESS WHEREOF the parties have signed this Agreement as of the date and year first above written.  

	THE CITY OF CALGARY
	
	[Insert name of corporation] 

	
	
	I/we have the authority to bind the corporation

	Signature


	
	Signature



	[ Enter First and Last Name ] 
Name


	
	[ Enter First and Last Name ] 
Name



	[ Enter Position Title ] 
Title


	
	[ Enter Position Title ] 
Title



	[ Enter Date ] 
Date (YYYY MMM DD)

	
	[ Enter Date ] 
Date (YYYY MMM DD)


	
	
	

	Signature


	
	Signature



	[ Enter First and Last Name ] 
Name


	
	[ Enter First and Last Name ] 
Name



	[ Enter Position Title ] 
Title


	
	[ Enter Position Title ] 
Title



	[ Enter Date ] 
Date (YYYY MMM DD)

	
	[ Enter Date ] 
Date (YYYY MMM DD)









ISC: Protected
SM-PT-052 – Mutual Confidentiality (Non-Disclosure) Agreement – V01
Version 01 (2016 Feb 16)



Page 1 of 5
ISC: Protected
SM-PT-052 – Mutual Confidentiality (Non-Disclosure) Agreement – V01
Version 01 (2016 Feb 16)



Page 2 of 5

